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SUPERIOR COURT OF WASHINGTON
FOR SAN JUAN COUNTY

THE LAW OFFICE OF JAMES P. GRIFO, LLC; a
Washington State Limited Liability Company; and
THE LAW OFFICE OF NICHOLAS POWER,
PLLC, a Washington State Professional Limited
Liability Company,

Plaintiffs,
V.

AMERICAN FEDERATION OF STATE,
COUNTY AND MUNICIPAL EMPLOYEES, a
labor union; WALTER BLAIR, as purported
administrator of Local 114; COLIN MAYCOCK,
as a member of Local 1849, President of Local
1849, and as a member of American Federation of
State, County, & Municipal Employees; JAEL
KOMAC, a member of Local 114, as former
President Local 114, and a member of American
Federation of State, County, & Municipal
Employees; LOCAL 1849, a labor union operating
in the State of Washington; and LOCAL 114, a
labor union operating in the State of Washington,

Defendants.
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INTRODUCTION

AFSCME Local 114 submits this brief, and the accompanying Supplemental Declaration of
Jeremy Kruse, in response to the August 7, 2020 request by the Court for additional information
regarding the “status of the Local 114 members’ appeal of the administratorship to the AFSCME
International Executive Board, pursuant to AFSCME’s constitution providing for such appeal, and
why this Court should not wait to rule on movants’ Motion for Summary Judgment until the appeal of
that foundational issue is resolved.”

Local 114 respectfully informs the Court that the appeal of the administratorship decision is
not “foundational” to this case, indeed it is not even relevant. Moreover, the appeal is moot and defunct
as a result of intervening events. But even if that were not the case, Defendants-in-interpleader do not
have any stake or interest in Local 114 or the outcome of the now-defunct Appeal.

Mr. Maycock’s and Ms. Komac’s reference to the Appeal in their prior submissions to the
Court is simple misdirection intended to distract the Court from reaching the essential issue, and the
inescapable conclusion, that Local 114 is entitled to its client file. Local 114 has established to the
Court that an individual former officer of Local 114, who is now adverse to Local 114’s and its
remaining members’ interests, may not claim entitlement to assert Local 114’s attorney-client
privilege because she personally disagrees with Local 114’s leadership.

As explained below, Mr. Maycock’s and Ms. Komac’s assertions regarding the appeal to

AFSCME’s International Executive Board (“Appeal” and “IEB” respectively) have no significance

because:
YOUNGLOVE & COKER, P.L.L.C.
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1) Neither Mr. Maycock nor Ms. Komac were, or could have been, parties to the Appeal
and, therefore, have no basis to claim that it impacts their relationship as to Local 114 and its
entitlement to its client file;

2 After submitting the Appeal, the bargaining unit in which the Appellant, and those
referenced in the Appeal, were employed was no longer represented by AFSCME but was decertified
(through the efforts of Ms. Komac, as explained below). As a result they ceased being members of
Local 114 and became members of a rival labor organization. This deprived them of any standing to
pursue internal union remedies, including the Appeal, and rendered it defunct;

3) None of the remaining members of Local 114 — those in the bargaining units that remain
and continue to be represented by Local 114 — have appealed the administratorship decision;

4) Ms. Komac, who asserts she is entitled to Local 114’s client file now works for a rival
labor organization with interests directly adverse to Local 114’s remaining membership. Indeed, as
indicated in her declaration, her aim is the destruction of Local 114 and the methods she is utilizing to
pursue that goal are methods that have been described by the National Labor Relations Board as “akin
to larceny”’; and

(5)  The Court should reject Ms. Komac’s misrepresentations of fact regarding Local 114’s
status.

The truth of each of these five points is established below.
ARGUMENT

1. Defendants-in-Interpleader Komac and Maycock are not Parties to the Appeal of
the Administratorship Decision.

Mr. Maycock is not a member of Local 114 and has no standing to appeal the AFSCME

YOUNGLOVE & COKER, P.L.L.C.
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International Union’s decision to place Local 114 under administratorship. In accordance with the
LMRDA, under Article 1X, section 42 of the AFSCME Constitution confers a right on a “subordinate
body” placed under administratorship to appeal an administratorship decision to the AFSCME
International Executive Board. Federal courts have confirmed that only members have standing to
pursue internal union remedies including appeals of administratorship decisions. See Int'l
Longshoremen’s Ass’n, Local 333 v. Int’l Longshoremen’s Ass’n, 687 F. App’x 315, 322 (4th Cir.
2017); Stanley v. Int'l Bhd. of Elec. Workers, 207 F. App'x 185, 188 (3d Cir. 2006) (only members of
the union have right to pursue internal remedies).

Before explaining this point in more detail, Local 114 must first address one of the several
misrepresentations Ms. Komac and Mr. Maycock have made to the Court. They contend that the law
of trusteeships developed under the LMRDA is not applicable to the AFSCME constitution’s
administratorship provisions, although they cite no authority or other support for that brazen
contention. As explained in Local 114’s prior submissions to the Court, “administratorships” and
“trusteeships™ are synonymous, a fact multiple federal courts have recognized when construing
AFSCME’s administratorship provisions in the context of the LMRDA, finding the same principles
and legal requirements apply. See, generally, Troman v. AFSCME, No. 16-CV-6948, 2016 WL
5940924, at *6 (SDNY Oct. 13, 2016); Commer v. Am. Fed'n of State, 01-CV-4260, 2001 WL
1658191, at *4 (SDNY Dec. 27, 2001); AFSCME v. United Domestic Workers of Am, 05-CV-1251,
2005 WL 8173329, at *11 (S.D. Cal. June 30, 2005). Indeed, one federal court has described any
difference between an administratorship and a trusteeship as “purely semantic”:

Title III of the LMRDA uses the word “trusteeship” to describe a parent union’s

intervention in one of its local affiliates, whereas the AFSCME Constitution refers to
“administratorships.” The LMRDA defines “trusteeship” as “any receivership,

YOUNGLOVE & COKER, P.L.L.C.
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trusteeship, or other method of supervision or control whereby a labor organization

suspends the autonomy otherwise available to a subordinate body under its constitution

or bylaws,” 29 U.S.C. § 402(h), which would clearly include the administratorship at

issue here. The Court will refer to “trusteeships” when discussing the LMRDA because

this is the term utilized by the statute and the case law, but clarifies that the difference

is purely semantic.

Troman v. Am. Fed'n of State, Cty. & Mun. Employees, No. 16-CV-6948, 2017 WL 2881154, at *6
(SDNY July 6, 2017) (emphasis added). Having clarified that point, we return to the Appeal and the
law of trusteeships/administratorships.

On December 8, 2019, Kirk Juneau submitted an Appeal to the International Executive Board
regarding the hearing board’s decision to confirm the administratorship of Local 114. See December
8, 2019 Appeal attached to Komac Declaration. Ms. Komac was not a party to that Appeal, nor could
she have been, as she had already resigned her office and membership from Local 114 on October 11,
2019. (See January Kruse Decl. 1 15, Exh. C). Mr. Maycock, a member of Local 1849 and who was
never a member of Local 114 also could not have been a party to the Appeal. Clearly, therefore, the
Appeal is entirely irrelevant to Ms. Komac’s or Mr. Maycock’s arguments and their asserted personal
interest in the issue presented in this case.

Upon resigning her office and ceasing membership in Local 114, Ms. Komac must have
understood she would have no influence in Local 114 or any ability to foresee who might lead Local
114 in the future. She has no standing or basis to selectively assert the attorney-client privilege on
behalf of Local 114 (an entity she no longer has any role in) merely because she disapproves or is not
personally aligned with Local 114’s current leadership. The same logic applies to Mr. Maycock, who

could not plausibly have assumed that the leadership of Local 114 would not change or would always

agree with his personal views. He also may not selectively assert an attorney-client privilege, that he

YOUNGLOVE & COKER, P.L.L.C.
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has already waived as to Local 114 as a result of the Joint Representation agreement, solely because
he disapproves, or is not personally aligned with, the current leadership of Local 114.

Although irrelevant to this case and the issues it presents, Local 114 wishes to assure the Court
that the Appeal was handled entirely appropriately by AFSCME, and does so in section 2, below.
However, Local 114 first provides a summation of the intervening events that rendered the appeal
moot as a result of Local 114’s decertification of AFSCME as the collective bargaining representative
of the Appellants and their consequent loss of membership in AFSCME.

On or about January 5, 2020, Ms. Komac filed a petition with the Washington Public Employee
Relations Commission (“PERC”) seeking to decertify Local 114 and certify a rival labor organization
as the representative of the Bellingham City Employees bargaining unit. See Sup. Kruse Decl. | 14,
Exh. 1. Ms. Komac was a key proponent of the decertification effort and her efforts against Local 114
predated the filing of the petition and included actions taken against Local 114 while she was its
President. See January 2020 Kruse Decl., Exh. C. That petition raised what in labor law parlance is
called a “question concerning representation,” or “QCR,” as to the status of Local 114 with respect to
that bargaining unit. See, e.g., WACs 391-25-010. The PERC has exclusive jurisdiction to resolve
QCRs, through a secret ballot election. Importantly, the Bellingham City Employees bargaining unit
was only one of the four bargaining units that Local 114 represents. See Sup. Kruse Decl. {{ 6-8. The
PERC petition had no application to Local 114 members employed in the other three bargaining
represented by Local 114 and that Local 114 continues to represent to this day. Id.

Under established principles of labor law, QCRs are resolved by the administrative agency,
here the PERC, and are processed without regard to the status of the incumbent labor union, including

when the incumbent union is under administratorship or trusteeship. See, e.g. West Virginia Am. Water
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Co. Employer & Util. Workers United Ass’n, Local 537 Petitioner, No. 09-RC-219179, 2018 WL
4003421, at *1 (“There is accordingly no basis for dismissing or staying the petition merely because
of the pendency of trusteeship...”); c.f. Boilermakers v. Olympic Plating Industries, Inc., 870 F.2d
1085, 1089 (6th Cir. 1989) (distinguishing between trusteeship issues, which are matters for a court to
decide, and representational issues, which are for the Board to decide); Illinois Grain Corp., 222
NLRB 495, 496 (1976) (When a union under trusteeship “is faced with a rival organization’s claim to
represent the employees in the certified unit, a question concerning representation is raised.”)

With respect to the Appeal, the filing of the January 5, 2020, petition raised a question
concerning Local 114’s representation, such that the Appeal was placed in abeyance pending
resolution of the QCR. When, as described next, the employees in the Bellingham City Employees
bargaining unit decertified Local 114 as their representative, the Appeal became moot due to the
Appellants’ concomitant loss of AFSCME membership. See Sup. Kruse Decl. { 13.

2. The Administratorship Appeal Was Mooted When no Appellant Remained a
Member of AFSCME.

Only members of a union have a right to pursue internal union remedies. At the time this case
arose, Local 114 represented four distinct bargaining units, from which its membership was
comprised. See Sup. Kruse Decl. { 7 and 8. Since then, and since the filing of the Appeal, Local 114
has been decertified as the collective bargaining representative of one of those four bargaining units,
and a rival labor organization was certified to represent the unit instead. See Sup. Kruse Decl. 1 12,
15, Exh. 2. That bargaining unit, Bellingham City Employees, was the bargaining unit in which Kirk
Juneau, the member who submitted the appeal was employed, however he ceased employment by the

City in early 2020 and ceased being a member of Local 114 as a result. See Sup. Kruse Decl. 11 10,

YOUNGLOVE & COKER, P.L.L.C.
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11.b. Although only one individual, Mr. Juneau, signed and submitted the Appeal, fourteen other
names were referenced in the document. None of those individuals formally advanced or subscribed
to the Appeal, but for purposes of this motion only, Local 114 will assume all fifteen individuals
referenced were parties to the Appeal (despite any evidence). All of them were employed in the
Bellingham City Employees bargaining unit that was later decertified. See Sup. Kruse Decl. { 11.a-d.

As a result of Local 114’s decertification, the membership of all of the fifteen individuals
referenced in the Appeal ceased when a rival labor organization was certified by the PERC to represent
them. See Sup. Kruse Decl. { 11.a and 12. And, indeed, none of the Appellants have made payments
of membership dues to Local 114 since May 2020. See Sup. Kruse Decl.  12.

Under the AFSCME and AFL-CIO constitutions, so-called “dual unionism”—maintaining
membership in two different unions—is prohibited and is a basis for expulsion* (AFSCME is affiliated
with the AFL-CIO). See Sup. Kruse Decl. § 21; see also AFSCME Constitution Art. X, sec. 2(E).

Under the LMRDA, “Only a ‘member or subordinate body of a labor organization’ may file
suit under the LMRDA for alleged violations of the Act’s trusteeship provisions. 29 U.S.C. § 464(a).”
Int'l Longshoremen’s Ass’n, 687 F. App’x at 322. This rule is mirrored in the AFSCME constitution,
which limits appeals of administratorship decisions to the subordinate body placed under

administratorship. See AFSCME Constitution Art. IX, sec. 42.

L «“An authoritative glossary of labor law terminology defines “dual unionism” as follows: Secret or open efforts of union
members to undermine the union and substitute another union as representative of employees....” Aircraft Mechanics
Fraternal Ass'n v. Transp. Workers Union of Am., Local 514, 98 F.3d 597, 601 (10th Cir. 1996) (‘“In recognition of such
institutional interests, the courts have generally held that a union is entitled to protect itself by suspending or expelling a
member who has engaged in dual unionism.”); and see Ferguson v. International Ass’n of Bridge, Structural & Ornamental
Iron Workers, 854 F.2d 1169, 1174-75 (9th Cir.1988) (holding discipline for dual unionism permissible); Mayle v.
Laborer's Int'l Union of North Amer., Local 1015, 866 F.2d 144, 146-47 (6th Cir.1988) (same); Catlett v. Local 7370 of
the United Paper Workers Int'l Union, 69 F.3d 254, 260 (8th Cir.1995) (Same).

YOUNGLOVE & COKER, P.L.L.C.
ATTORNEYS AT LAW

BRIEF IN RESPONSE TO REQUEST FOR ADDITIONAL WESTHILLS | OFFICE PARK
ADDITIONAL INFORMATION - Page 8 O ok 7eae
9948-005 OLYMPIA, WASHINGTON 98507-7846

FACSIMILE (360) 754-9268
OFFICE@YLCLAW.COM
(360) 357-7791




10

11

12

13

14

15

16

17

18

19

20

21

22

To summarize, none of the individuals who submitted the Appeal remain members of
AFSCME, and their status was called into doubt upon Ms. Komac’s filing of the PERC petition. Their
Appeal became defunct and moot for want of standing when they ceased membership in AFSCME.
See Sup. Kruse Decl. { 13. Further, none of the remaining members of Local 114, those within the
three bargaining units that Local 114 continues to represent, has filed an appeal of the
administratorship decision. See Sup. Kruse Decl. | 13.

As a result, the Administratorship Decision stands. Clearly, the Court should not await a
decision on an appeal to resolve this case for the simple reason that there is no appeal.

3. No Members of Local 114 have Appealed the Administratorship Decision.

As noted above, no current members of Local 114 have appealed the administratorship
decision. At the time this case arose, Local 114 was the certified exclusive collective bargaining
representative of four distinct bargaining units: (1) City of Bellingham Employees, Unit 114; (2)
Dispatchers at the Bellingham Fire Department, Unit 114F; (3) Professional Librarians at the
Bellingham Public Library, Unit 114L; and (4) Employees of the What-Com County Water District,
Unit 114WD. See Sup. Kruse Decl. | 6.

On or about January 51, 2020, a PERC petition was filed seeking to decertify Local 114 as the
Bellingham City Employees’ bargaining representative and certify a different, rival labor organization
as that bargaining unit’s representative. See Sup. Kruse Decl. § 14 and Exh. 1. The PERC conducted
an election on May 13, 2020, and the PERC certified the results on May 21, 2020, which resulted in
the certification of the rival labor organization and decertification of Local 114 as that bargaining

unit’s representative. See Sup. Kruse Decl. § 15 and Exh. 2. Upon that event, the AFSCME
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membership of the Appellants who had remained members of Local 114 during the pendency of the
petition ceased (several had already ceased being AFSCME members). See Sup. Kruse Decl. | 12.

Notably, Local 114 remains the collective bargaining representative of three other bargaining
units mentioned above. See Sup. Kruse Decl. { 8. That fact is irrefutable, indeed the certification
decision resulting from Ms. Komac’s PERC petition specifically excludes those bargaining units. See
Sup. Kruse Decl., EX. 2. None of Local 114’s remaining members in the remaining three bargaining
units still represented by Local 114 have sought to appeal the administratorship decision. See Sup.
Kruse Decl. { 13.

Clearly the status of the Appeal has no bearing on this case, nor can it as the Appeal became
defunct upon the decertification of Local 114 as the Appellants’ bargaining representative. Ms. Komac
and Mr. Maycock were never parties to the Appeal to begin with, and their assertion of an attorney-
client privilege as to a privilege held by Local 114 which they seek to assert solely because they
personally dislike Local 114’s current leadership is contrary to every tenet of Washington law and the
rules and statutes regulating attorney-client relationships. But in the final analysis, the above-described
intervening events make clear that there is no longer any Appeal to be decided and no reason the Court
should delay its decision in this case.

4. Ms. Komac’s Interests are Adverse to Local 114.

The Court should decline to indulge Ms. Komac’s protestations, vitriol and ad hominem attacks
on AFSCME, Local 114 and its officers. Her inappropriate and defamatory comments appear to spring
from her fundamental misunderstanding of her role and duties as a (former) officer of Local 114. As
her filings in this case indicate, she regards Local 114 as her personal property. This is made evident

in her December 9, 2019 Declaration in which she repeatedly refers to Messrs. Grifo and Powers as
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“my” attorneys and Local 114 “my” local. See Komac Decl 2:23-24 (“my protected attorney-client
information”); 3:39 (“my attorneys”); 3:41 (“my attorneys”); 3:45-4:46 (“disgusting move to assume
the identity of my local™); 4:50-51 (“my attorneys Grifo and Power”)(emphases added).

It is undisputed that the funds paid to Messrs. Grifo and Power were the Union’s funds, and
they represented their representation was on behalf of Local 114. It is the attitude she displays toward
Local 114—her treatment of Local 114 and its assets as her personal property without regard to its
constitution, membership or other elected officers—for which the local was placed in
administratorship and for which she was disciplined and suspended from office and the AFSCME
union, following an evidentiary hearings at which multiple improprieties were revealed. See January
2020 Kruse Decl. Exh. C.; Sup. Kruse Decl. 1 20. Rather than defend her actions, she quit the union
prior to the hearings on the administratorship and hearing on charges of financial impropriety that
resulted in her expulsion from AFSCME, see Sup. Kruse Decl. § 16, all suggestive of her
unwillingness to accept responsibility for her improper actions.

Ms. Komac incorrectly paints AFSCME as being insufficiently transparent, but with no hint
of irony she argues that Local 114 should not be permitted access to its client file because: “I believe
granting AFSCME the right to the client file will allow AFSCME to use the communication contained
therein against my interest.” See Response of Jael Komac, 2:11-12. Never has a court refused an
organization access to its client files out of fear that a former officer may be embarrassed by her
activities in the service of that organization. Indeed, that is precisely why that the courts have
developed rules of professional ethics to ensure organizations remain entitled to such files despite the

protestations of their former officers.
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The resolution of this case does not implicate consideration of “who” is sufficiently aligned
with Local 114’s interests to be entitled to its client file; certainly Local 114 must be given its client
file, that is, its property, regardless. And, Local 114’s current members have a right to know how their
money has been used or misused.

But if the Court is inclined to consider the question of interests, the intervening events
described above make clear that Ms. Komac’s interests are diametrically adverse to Local 114 and its
remaining membership. To summarize the undisputed facts and faced with the eventuality that her
misuse of union assets was to come to light, Ms. Komac resigned her office as President of Local 114,
quit her AFSCME membership and, in order to preserve her personal power, created a rival labor
organization and sought to decertify one of Local 114’s bargaining units — the unit to which she
belonged — appearing as that rival union’s “organizing director.” See Sup. Kruse Decl. § 14, Exhs. 1
and 2. Ms. Komac then sought to deprive Local 114 and its members of their assets, claiming
entitlement to them. Presented with identical facts, the National Labor Relations Board has described
these activities as “akin to larceny”:

In particular, [the Employer] argues that what [] actually occurred was merely a

decision by a union local to disaffiliate from one parent union and affiliate with

another... However, in this case, Local 703 IBT as an entity has never disaffiliated

form the Teamsters International or attempted to affiliate with any other parent

organization. About 20 percent of its membership, located in many small bargaining

units throughout the Chicago area, never attempted to seek joint representation status

with Truck Drivers Local 707 NPWU nor to disclaim the bargaining rights of Local

703 IBT with the respective employers. Throughout this dispute they have continued

to be represented by Local 703 IBT, a union which itself still maintains a charter with

the Teamsters International and is, indeed, now more closely identified than ever with

its International through the imposition of a trusteeship. What the Senese faction

attempted to do here was to strip Local 703 IBT of most of its membership and all of

its assets and deliver both, in bulk, to a rival union as the property of that union, leaving

behind a collective shell with a name and a charter and a small, bankrupt membership.
This action was not an affiliation or a reaffiliation but something akin to larceny and
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does not in any way minimize or remove the existence of a question concerning
representation or the rules which such a question calls into play.

Dominick's Finer Foods, Inc., 308 NLRB 935, 936 (1992). Likewise, in Avne Sys., Inc. & Local 445,

331 NLRB No. 180331 NLRB (August 25, 2000) a similar set of facts was described as larcenous:

Notwithstanding the creation of Local 445 LIFE, Laborers' Local 445 continued to exist
under the presidency of Rafael Griffin and thereafter under an International trustee.
Notwithstanding the creation of Local 445 LIFE, the existence of Laborers' Local 445
was maintained to administer those collective-bargaining agreements with employers
that refused to agree to the substitution of Local 445 LIFE. Insofar as relevant to the
present case, it is noted that Laborers' Local 445 continued to exist as a labor
organization, continued to act as a representative of some employees and was
subsequently put under International trusteeship when the International first became
fully cognizant of what was going on in New York.

In Re Avne Sys., Inc., 331 NLRB 1352, 1359 (2000). Ms. Komac has taken a page out of these case

books, as recounted in the Administratorship Decision. See January 2, 2020 Kruse Decl., Exh. C. As

her actions and the case law indicates, Ms. Komac’s interests are clearly adverse to Local 114 and its

members. Local 114 is assuredly entitled to its property as well as its client file. Her characterizations

of Local 114’s interest as adverse to her personal interest may be true, but they are immaterial to Local

114’s right to obtain its client file. Clearly Ms. Komac does not stand in Local 114’s shoes, quite the

contrary as her conduct towards Local 114 establishes.

5. Ms. Komac has perjured herself and continues to misrepresent to the Court.

Ms. Komac’s brief to the Court contains misstatements of fact that, due to her status as Local

114’s former President, she is well aware are false and has therefore perjured herself. She states falsely:

o “As of this writing Local 114 has no members and ceases to exist”;

o the decertification election conducted by the PER resulted in the “dismantling” of Local
114,

° “Because Local 114 has no members, Mr. Younglove has no client”;

Local 114 “died” when it was decertified.

YOUNGLOVE & COKER, P.L.L.C.
ATTORNEYS AT LAW
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See Response of Jael Komac, pp. 2-3. Those statements are patently untrue. Local 114 continues to
exist as a union, continues to represent members, and continues to bargain with employers on behalf
of the three bargaining units that were not decertified.

Not only are the factual statements falsehoods, they are incorrect formulations of the legal
significance of a union’s decertification. When employees vote to replace one union with another, the
new union is certified and the incumbent union is decertified as the representative. No other legal or
juridical changes occur with respect to the incumbent union, it is not “dismantled” and does not cease
to exist. See NLRB v. Lawrence Typographical Union No. 570, 376 F.2d 643, 653 (10th Cir. 1967)
(“After decertification, a former incumbent occupies no better position than the union which has,
through a Board election, sought and failed to have itself accepted initially as the bargaining
representative.”)

Local 114 respectfully suggests the Court ignore Ms. Komac’s misdirections and focus on the
simple, straightforward issue presented in this case: when an organization is a client it remains entitled
to its attorney file regardless of changes in its leadership or the protests of its former leadership.

CONCLUSION

For the foregoing reasons, Local 114’s Motion for Summary Judgment should be
Granted.

RESPECTFULLY SUBMITTED this 17th day of August, 2020.

YOUNGLOVE & COKER, P.LLC.

Edward Earl-¥ounglove III, WSBA #5873
Attorney for Defendants, AFSCME Local 114
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