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SUPERIOR COURT OF WASHINGTON
FOR SAN JUAN COUNTY

THE LAW OFFICE OF JAMES P. GRIFO,
LLC; a Washington State Limited Liability
Company; and THE LAW OFFICE OF
NICHOLAS POWER, PLLC, a Washington
State Professional Limited Liability Company,

Plaintiffs,
VS.

AMERICAN FEDERATION OF STATE,
COUNTY AND MUNICIPAL EMPLOYEES,
a labor union; WALTER BLAIR, as purported
administrator of Local 114; COLIN
MAYCOCK, as a member of Local 1849,
President of Local 1849, and as a member of
American Federation of State, County &
Municipal Employees; JAEL KOMAC, a
member of Local 114, as former President
Local 114, and a member of American
Federation of State, County & Municipal
Employees; LOCAL 1849, a labor union
operating in the State of Washington; and
LOCAL 114, a labor union operating in the
State of Washington,

Defendants.
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l. REQUESTED RELIEF

Defendants American Federation of State, County and Municipal Employees
(“AFSCME”), Local 114, and Walter Blair (collectively “the AFSCME defendants”) hereby
move for a court order requiring plaintiffs the Law Office of James P. Grifo and the Law Office
of Nicholas Power (collectively “the Law Firms”) to provide an accounting pursuant to Rule of
Professional Conduct (“RPC”) 1.15A in accordance with the court of appeals’ decision in this
case, 22 Wn. App. 2d 1014 (5/31/2022) (unpublished). In further conformity with the court of
appeals’ decision, the AFSCME defendants move the Court to review the accounting in camera
before production to remove any confidential client information protected by RPC 1.6.

1. STATEMENT OF GROUNDS & LEGAL AUTHORITY

Law Office of James P. Grifo v. AFSCME, 22 Wn. App. 2d 1014 (Div. 1 5/31/2022)

(unpublished) and RPC 1.15A(e).
I1l.  STATEMENT OF ISSUES

Should this Court order the Law Firms to provide the AFSCME defendants the
accounting to which the court of appeals ruled they are entitled?

Should this Court review the accounting in camera before production to ensure
compliance with the dictates of the appellate court?

IV. EVIDENCE RELIED ON

The Declaration of Jeremy Kruse in Support of the Motion for Summary Judgment (filed
on March 23, 2020), Declaration of Edward Earl Younglove in Support of Motion for Summary
Judgment (filed on June 18, 2020); the Declaration of Michael Subit (filed on Dec. 16, 2022);
and the pleadings and papers on file with the Court.

V. BACKGROUND

A. Factual Background

AFSCME is a federation of affiliated local and intermediate labor organizations. Local

114 and Local 1849 are local union chapters chartered by AFSCME. Local 114 formerly
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represented City of Bellingham employees. Local 1849 represents San Juan County employees.
All local unions chartered by AFSCME are bound by the AFSCME International Constitution,
AFSCME’s governing document.

In 2019 defendant Jael Komac was serving as the President of Local 114 and defendant
Colin Maycock was serving as the President of defendant Local 1849. In February 2019, Komac
and Maycock hired the Law Firms to initiate litigation against AFSCME and Council 2. Council
2 is a regional association of local public employee unions and is also affiliated with AFSCME.
The Law Firms jointly represented Maycock individually and Local 114. It is disputed whether
the Law Firms individually represented Komac or represented Local 1849. The Law Firms filed
a lawsuit on April 15, 2019. The purpose of the litigation was to interpret and enforce a provision
of the AFSCME International Constitution. On October 1, 2019, the lawsuit was dismissed as
moot. The Law Firms’ representation of Local 114 ended with the dismissal of the lawsuit.

Labor law recognizes the right of international unions to place their subordinate bodies
under trusteeships. Under the AFSCME International Constitution, such a trusteeship is referred
to as an “administratorship.” On October 16, 2019, AFSCME International President Lee
Saunders found three independent bases for placing Local 114 under administratorship: (1)
threats by Local 114 to dissolve, (2) threats of dissipation of Local 114’s assets by its leaders,
including by Komac, and (3) violations of the International Constitution’s fiduciary and
democratic protections.

In accordance with the International Constitution and federal labor law, notice was
provided to the affected parties that an evidentiary hearing would be convened before a member
of AFSCME’s Judicial Panel, to determine whether there was a factual basis for President
Saunders’ imposition of the administratorship over Local 114. On November 26, 2019, the
hearing officer issued a written decision, which found imposition of the administratorship was
appropriate. The decision included findings that: (1) Komac, on the day before she resigned as

Local 114’s President, unilaterally withdrew $3,000 from Local 114’s bank account in violation
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of the International Constitution and AFSCME’s Financial Standards Code and (2) Local 114’s
treasury had been significantly depleted during 2019. AFSCME President Saunders appointed
AFSCME employees defendant Blair and Jeremy Kruse as Administrator and Deputy
Administrator of Local 114, respectively.

Through his review of bank records, Kruse determined that Local 114 had paid $12,000
to the Law Firms. Local 114 did not possess, however, any invoices, bills, or detailed billing
records from the Law Firms. In mid-November 2019, Kruse sent a letter to the Law Firms
requesting on behalf of Local 114 the entire client file, all correspondence, all representation
agreements, copies of all bills, and an accounting of all monies paid for services and a statement
indicating the balance of funds held in Local 114’s accounts.

B. Procedural History of this Action

In response to Kruse’s request for Local 114’s client file, the Law Firms filed this action
as a complaint-in-interpleader against six defendants-in-interpleader: (1) AFSCME, (2) Blair, (3)
Maycock, (4) Komac, (5) Local 1849, and (6) Local 114. The complaint alleged an “interpleader
of client file” to determine ownership of Local 114’s client file. The AFSCME defendants filed a
joint answer on December 18, 2019, which included a counterclaim by Local 114 and Blair
against the Law Firms for an accounting.

On June 26, 2020, the AFCSME defendants filed a motion for summary judgment,
asserting that Local 114 was entitled to both its client file and an accounting for the Law Firms’
services as a matter of law. On September 1, 2020, this Court issued a letter ruling denying the
motion. The Court ruled that RPC 1.7 created a non-waivable conflict of interest that precluded
the Law Firms’ joint representation of Local 114 and Maycock. September Order at 10. The
Court reasoned that because the Law Firms could not have permissibly obtained Maycock’s
consent to waive attorney-client privilege with respect to Local 114 the Court couldn’t order the

release of Local 114’s client file or an accounting of billing payment details. Id. at 10-11.
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On December 4, 2020, the AFSCME defendants filed a Motion for Production of Non-
Privileged Financial Records. Relying on its September 1, 2020, denial of the AFSCME
defendants’ motion for summary judgment, the Court denied the Motion for Production on
December 21, 2020. The Court clarified its September 1 Order and determined that “Local 114
as controlled by AFSCME through an administrator was not the former client of the Plaintiff
Law Firms and was therefore not entitled to the file.” December Order at 2-3. The Court rejected
the AFSCME defendants’ motion for accounting reasoning “AFSCME has not brought a legal
dispute before the Court as to entitlement to non-privileged legal billing and payment
information.” 1d. at 3.

On March 5, 2021, this Court dismissed the instant action. The AFSCME defendants
filed a timely notice of appeal on March 24, 2021.

On May 31, 2022, the court of appeals issued an unpublished opinion reversing and
remanding. Law Office of James P. Grifo v. AFSCME, 22 Wn. App. 2d 1014 (Div. 1 5/3/2022),
Attachment 1 to Subit Declaration. Disagreeing with this Court, the appellate tribunal held that
“RPC 1.7 does not apply....” Id. at *6. The court of appeals agreed with the AFSCME
defendants that Local 114’s administrators have the same rights as any other former client with
respect to Local 114’s client file. “Therefore, the trial court erred by categorically denying
AFSCME’s claim to the client file.” Id.

However, Division 1 ruled that the Law Firms’ obligation to turn over the client file
could be superseded by their confidentiality obligations to Maycock. Id. at *7. The appellate
court concluded that “there is insufficient evidence in the record to determine whether the law
firms ‘communicated the adequate information and explanation about the material risks’ of Local
114’s right to access the file even after being placed under the control of an AFSCME
administrator.” Id. (quoting RPC 1.0A(e)). Division 1 remanded this case for a determination (1)

whether Maycock’s consent to share information with Local 114 was indeed “informed” and (2)
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whether Komac and Local 1849 are former clients of the Law Firms, and, if so, whether they
gave informed consent to share information with Local 114. 1d.

The appellate court also agreed with the AFSCME defendants that “the trial court erred
by not ordering the law firms to provide an accounting, which Local 114 is entitled to as a matter
of law.” Id. at *8. Division | further determined that “as with the client file, the accounting may
include ‘information relating to the representation of the law firms’ joint clients, who may not
have given informed consent to that disclosure. The court should balance these rights on remand
and redact the accounting if necessary.” 1d.!

On September 14, 2022, counsel for Local 114 transmitted a letter to the Law Firms
requesting an accounting pursuant to RPC 1.15A(e). Attachment 2 to Subit Declaration. Counsel
for Local 114 and the Law Firms met briefly by Zoom on September 29, 2022. Subit Declaration
f 4. The Law Firms responded to the request for an accounting by stating that they would not
provide one without an order from this Court following an in camera review. Id.

VI. ARGUMENT

The court of appeals held that Local 114 is entitled as a matter of law to an accounting
from the Law Firms. An accounting must include an itemized rendering of the services
performed and the payments received, from all sources, for such services. See RPC 1.15(A)(e);
RPC 1.15(B)(a)(5); Restatement Agency 2d § 382. Local 114 has no record of the legal service
performed by the Law Firms, and has received no invoices, billing summaries, or any other
documents reflecting the work the Law Firms performed on behalf of Local 114, or the payment
the Law Firms received from Local 114, or others, for such services. Kruse Declaration at { 30.

The Law Firms’ fee agreement with Local 114 explicitly states that “third party payors
have agreed to pay fees earned on the Clients’ behalf....” Kruse Declaration Exhibit F. This

reference to “third party payors” raises concerns about whether Local 114 entered into any

! Division 1 also suggested that with respect to the production of the client file this Court on remand “may” need to
revisit the validity of administratorship that AFSCME placed over Local 114, id. at *8, but did not order this Court
to reconsider that question. Nor did the court of appeals suggest that that validity of the administratorship was
relevant to Local 114’s entitlement to an accounting.
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financial arrangements prohibited by article X, section 2.K of the AFSCME Constitution. See
Younglove Declaration, Exhibit A. Furthermore, RCW 49.44.020 & .30 make it a crime for a
labor representative to receive “directly or indirectly,” or another person to offer, anything of
value with the understanding that it caused the representative to be “influenced” in the
performance of their decisions or duties. In sum, Local 114 is entitled as a matter of law to an
accounting from the Law Firms and that accounting must include payments received from third
party payors.

The court of appeals instructed this Court to determine on remand “what, if any,
superseding confidentiality obligations exist with respect to the information in the ...
accounting,” and “what must be redacted from the accounting....” Grifo, 22 Wn. App. 2d 1014 at
*8. Much of the information required by an accounting will not disclose confidential client
information protected by RPC 1.6. The AFSCME defendants are not interested in any privileged
communications between the Law Firms and their former clients. In its December Order, this
Court recognized that “legal billing and payment information” is “non-privileged.” December
Order at 3.

Furthermore, any payments the Law Firms received from third party payors do not fall
within RPC 1.6. RPC 1.8(f) permits a lawyer to accept compensation from third parties for
representing a client. But RPC 1.8(f)(3) makes clear that such payments do not qualify as
“information relating the representation of a client” within the meaning of RPC 1.6. Therefore,
information regarding the source of payments for an attorney’s representation of a client is not
protected by RPC 1.6. State v. Sheppard, 52 Wn. App. 707, 713-14, 763 P.2d 1232 (1988); see
also Stewart Guar. Co. v. Sterling Sav. Bank, 178 Wn.2d 561, 568, 311 P.3d 1 (2013) (third
party payors are not intended beneficiaries of lawyers’ services and there is no duty of care to
third party payors).

The court of appeals concluded that the current record in this case is insufficient for a

judicial determination whether Maycock (as well as Komac and Local 1849, if they are former
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clients of the Law Firms) gave informed consent to the disclosure to Local 114 of confidential
client information protected by RPC 1.6. Grifo, 22 Wn. App. 2d 1014 at *7. Before this Court
could resolve that question, the AFSCME defendants would need to engage in significant written
and deposition discovery directed to informed consent. Subit Declaration { 5. Discovery would
also need to be conducted as to whether Komac and Local 1849 are former clients of the Law
Firms who were jointly represented with Local 114. Id. The parties would then need to brief, and
the Court would need to decide, the informed consent and former client issues the court of
appeals identified.

But there is no need for the parties or the Court to engage in such an exercise with respect
to information unprotected by RPC 1.6 that is subject to the Law Firms’ legal duty to provide
Local 114 with an accounting. There are no competing rights for this Court to balance with
respect to such information. Cf. Grifo, 22 Wn. App. 2d at *8. And it is conceivable the
accounting could obviate the need for further proceedings as to information that is covered by
RPC 1.6. Subit Declaration Y 6.

Accordingly, this Court should order the Law Firms to provide an accounting to Local
114 in accordance with RPC 1.15A(e) and in conformity with the court of appeals’ opinion in
this case. In further compliance with the directives of the appellate tribunal, the Court should
review the accounting in camera and redact any confidential client information that falls within
RPC 1.6 before the accounting is provided to Local 114.

RESPECTFULLY SUBMITTED this 16th day of December 2022.

FRANK FREED SUBIT & THOMAS LLP

By: /s/ Michael C. Subit
Michael C. Subit, WSBA #29189
Email: msubit@frankfreed.com
705 Second Avenue, Suite 1200
Seattle, Washington 98104
Telephone: (206) 682-6711
Facsimile: (206) 682-0401

Attorneys for Defendants AFSCME, Blair, and Local 114
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DECLARATION OF SERVICE

The undersigned makes the following declaration certified to be true under penalty of
perjury pursuant to RCW 9A.72.085:

On the date given below, I caused to be sent out for service a true and correct copy of the
foregoing on the following parties in the manner indicated:

Nicholas Power [X] Via Email
Law Office of Nicholas Power [X] By Depositing into U.S. Mail First Class
540 Guard Street, Suite 150 Postage Pre-Paid
Friday Harbor, WA 98250
nickedpower@gmail.com
James P. Grifo [X] Via Email
Attorney at Law [X] By Depositing into U.S. Mail First Class
164 Dougherty Lane Postage Pre-Paid
Friday Harbor, WA 98250
| jpg@aqrifolaw.com
Jael Komac [X] Via Email
4745 Neptune Circle [X] By Depositing into U.S. Mail First Class
Ferndale, WA 98248 Postage Pre-Paid
jaelraek@gmail.com
Colin Maycock [X] Via Email
P.O. Box 432 [X] By Depositing into U.S. Mail First Class
Friday Harbor, WA 98250 Postage Pre-Paid
oleaginous73@yahoo.com

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

Executed this 16th day of December 2022 at Seattle, Washington.

/s/ Megan Grosse
Megan Grosse
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